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PETER P. EDRINGTON, Esq. (074355)
JAMES M. MARZAN, Esq. (133931)
EDRINGTON, SCHIRMER & MURPHY LLP
2300 Contra Costa Boulevard, Suite 450
Pleasant Hill, CA 94523-3936

Telephone: (925) 827-3300

Facsimile: (925) 827-3320

Attorneys for Defendant BERKELEY UNIFIED

SCHOOL DISTRICT
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
TERRY COCHRELL, )
) CASENO.: C11-033951]CS
Plaintiff, )
)} DEFENDANT BERKELEY UNIFIED
V8. }  SCHOOL DISTRICT’S ANSWER TO
} COMPLAINT FOR DAMAGES AND
BERKELEY UNIFIED SCHOOL ) INJUNCTIVE RELIEF
DISTRICT; CITY OF BERKELEY; DOES 1 )
through 10, inclusive, )
)
Defendants. )
)
)
JURY TRIAL DEMAND

Defendant BERKELEY UNIFIED SCHOOL DISTRICT hereby demands a jury trial in
this case.

ANSWER

COMES NOW, defendant BERKELEY UNIFIED SCHOOL DISTRICT and in answer to
plaintif®s Complaint for Damages and Injunctive Relief, responds as follows:

1. Answering paragraph 1, defendant responds that it lacks sufficient information to
admit that plaintiff is a qualified, physically disabled person under state and federal law or admit
what conditions he has and therefore denies them. Defendant admits that it owns the swimming
pool facility and that it is operated by the City of Berkeley. Defendant denies it denied plaintiff
access to any program, service or activity. Defendant denies that it discriminated against plaintiff

in any way. Defendant denies the remaining allegations of this paragraph.
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2. Answering Paragraph 2, defendant admits it owned the swimming pool facility
and that the City of Berkeley operated it. Defendant denies the remaining allegations of
Paragraph 2, denies any wrongdoing, denies any violation under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

3. Answering Paragraph 3, defendant responds that jurisdiction is proper in this
court. Defendant denies any wrongdoing, denies any violation under federal or state law and
denies plaintiff is entitled to any recovery, relief or award of damages.

4. Answering Paragraph 4, defendant responds that jurisdiction is proper in this
court. Defendant denies any wrongdoing, denies any violation under federal or state law, and
denies plaintiff is entitled to any recovery, relief or award of damages.

5. Answering Paragraph 5, defendant responds that venue is proper in this court.
Defendant denies any wrongdoing, denies any violation under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

6. Answering Paragraph 6, defendant lacks sufficient information to admit said
allegations and therefore denies them, Defendant denies any wrongdoing, denies any violation
under federal or state law and denies plaintiff is entitled to any recovery, relief or award of
damages.

7. Answering Paragraph 7, defendant admits it is a public entity subject to Title If of
the ADA. Defendant denies any wrongdoing, denies any violation under federal or state law and
denies plaintiff is entitled to any recovery, relief or award of damages.

8. Answering Paragraph 8, defendant lacks sufficient information to admit said
allegations and therefore denies them. Defendant denies any wrongdoing, denies any violation
under federal or state law and denies plaintiff is entitled to any recovery, relief or award of
damages.

9. Answering Paragraph 9, defendant admits that on or about January 24, 2011,
plaintiff filed a government tort claim on BERKELEY UNIFIED SCHOOIL DISTRICT which
was denied on or about March 14, 2011, Defendant lacks sufficient information as to the service
of a governmental tort claim on the CITY OF BERKELEY and when it was denied and therefore
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denies said allegations.

10.  Answering Paragraph 10, defendant lacks sufficient information to admit that
plaintiff was a physically disabled person or admit what medical conditions he has and therefore
denies said allegations. Defendant denies all remaining allegations set forth in this paragraph.
Defendant denies any wrongdoing, denies any violation under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

11.  Answering Paragraph 11, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovety, relief , or award of damages.

12.  Answering Paragraph 12, defendant lacks sufficient information regarding when
plaintiff was injured or how plaintiff was injured and therefore denies said allegations.
Defendant had installed railing on the ramp which was damaged in an automobile accident,
Defendant lacks sufficient information as to what injuries plaintiff sustained and therefore denies
said allegations. Defendant denies the remaining allegations set forth in this paragraph.
Defendant denies any wrongdoing, denies any violation, denies any violation under federal or
state law and denies plaintiff is entitled to any recovery, relief or award of damages.

13.  Answering Paragraph 13, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

14.  Answering Paragraph 14, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

15.  Answering Paragraph 15, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

16.  Answering Paragraph 16, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies

plaintiff is entitled to any recovery, telief or award of damages.
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17.  Answering Paragraph 17, defendant incorporates by reference its answers to the
allegations in Paragraphs 1 through 16.

18.  Answering Paragraph 18, defendant lacks sufficient information to admit that
plaintiff was a qualified individual entitled to the protections of Title I of the ADA, and
therefore denies said allegations. Defendant denies any wrongdoing, denies any violation of
plaintiff’s rights under federal or state law and denies plaintiff is entitled to any recovery, relief
or award of damages.

19.  Answering Paragraph 19, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or. state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

20.  Answering Paragraph 20, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

21.  Answering Paragraph 21, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

22.  Answering Paragraph 22, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

23.  Answering Paragraph 23, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

24.  Answering Paragraph 24, defendant incorporates by reference its answers to the
allegations in Paragraphs 1 through 23.

25.  Answering Paragraph 25, defendant admits that it is a school district pursuant to
the laws of the State of California, that it owned the swimming pool facility and that the City of
Berkeley operated the swimming pool facility. Defendant lacks sufficient information as to the
remaining allegations and therefore denies them.
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26.  Answering Paragraph 26, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

27.  Answering Paragraph 27, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

28.  Answering Paragraph 28, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

29.  Answering Paragraph 29 defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

30.  Answering Paragraph 30, defendant lacks sufficient information to admit that
plaintiff is a qualified disabled person for purposes of the ADA and therefore denies it.
Defendant denies any wrongdoing, denies any violation of plaintiff’s rights under federal or state
law and denies plaintiff is entitled to any recovery, relief or award of damages.

31.  Answering Paragraph 31, defendant denies any wrongdoing, denies any violation
of plaintiff’s rights under federal or state law and denies plaintiff is entitled to any recovery,
relief or award of damages.

32.  Answering Paragraph 32, defendant incorporates by reference its answers to
Paragraphs 1 through 31.

33.  Answering Paragraph 33, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

34.  Answering Paragraph 34, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

35.  Answering Paragraph 35, defendant denies said allegations, Defendant denies any
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wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

36.  Answering Paragraph 36, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages,

37. Answering Paragraph 37, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

38.  Answering Paragraph 38, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

39.  Answering Paragraph 39, defendant denies said allegations. Defendant denies any
wrongdoing, any violation of plaintiff’s rights under federal or state law and denies plaintiff is
entitled to any recovery, relief or award of damages.

40.  Answering Paragraph 40, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

41.  Answering Paragraph 41, defendant incorporates by reference its answers to the
allegations in Paragraphs 1 through 40.

42. Answering Paragraph 42, defendant admits that California Civil Code Section
54(a) states that “Individuals with disabilities or medical conditions have the same right as the
general public to the full and free use of the streets, highways, sidewalks, walkways, public
buildings, medical facilities, including hospitals, clinics, and physicians' offices, public facilities,
and other public places.” Defendant denies any wrongdoing, denies any violation of plaintiff’s
rights under federal or state law and denies plaintiff is entitled to any recovery, relief or award of
damages.

43.  Answering Paragraph 43, defendant admits that California Civil Code Section
54.1 (a) (1) states that “Individuals with disabilities shall be entitled to full and equal access, as
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other members of the general public, to accommodations, advantages, facilities, medical
facilities, including hospitals, clinics, and physicians' offices, and privileges of all common
carriers, airplanes, motor vehicles, railroad trains, motorbuses, streetcars, boats, or any other
public conveyances or modes of transportation (whether private, public, franchised, licensed,
contracted, or otherwise provided), telephone facilities, adoption agencies, private schools,
hotels, lodging places, places of public accommodation, amusement, or resort, and other places
to which the general public is invited, subject only to the conditions and limitations established
by law, or state or federal regulation, and applicable alike to all persons.” Defendant denies the
remaining allegations of Paragraph 43, denies any wrongdoing, denies that it violated any of
plaintiff’s rights under federal or state law and denies plaintiff is entitled to any recovery, award
of damages or relief.

44.  Answering Paragraph 44, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

45.  Answering Paragraph 45, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

46.  Answering Paragraph 46, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

47.  Answering Paragraph 47, defendant denies said allegations. Defendant denies any

wrongdoing, any violation of plaintiff’s rights under federal or state law and denies plaintiff is

‘entitled to any recovery, award of damages or relief.

48.  Answering Paragraph 48, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
plaintiff is entitled to any recovery, relief or award of damages.

49.  Answering Paragraph 49, defendant denies said allegations. Defendant denies any
wrongdoing, denies any violation of plaintiff’s rights under federal or state law and denies
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plaintift is entitled to any recovery, relief or award of damages.

50.  Answering Paragraph 50, defendant incorporates by reference its answers to the
allegations in Paragraphs 1 through 49.

51.  Answering Paragraph 51, defendant lacks sufficient information to admit said
allegations and therefore denies them,

52. Answering Paragraph 52, defendant denies said allegations. Defendant denies
said allegations. Defendant denies any wrongdoing, denies any violation of plaintiff’s rights
under federal or state law, and denies plaintiff is entitled to any recovery, relief or award of
damages.

53. Answering Paragraph 53, defendant denies said allegations. Defendant denies
said allegations. Defendant denies any wrongdoing, denies any violation of plaintiff’s rights
under federal or state law and denies plaintiff is entitled to any recovery, relief or award of

damages.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE AFFIRMATIVE DEFENSE to the Complaint
and the causes of action asserted therein, defendant alleges that it is immune from suit for
damages.
SECOND AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiff’s Complaint fails to state a cause of action against said defendant,
THIRD AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiff’s causes of action are barred by the applicable statute of limitations,
FOURTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendants allege that certain persons and entities not presently named in this action as plaintiffs or
defendants were careless and negligent in and about the matters alleged in the Complaint and that
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the carelessness and negligence on the part of said persons and entities proximately contributed to
the happening of the incident and to plaintiff’s injuries, and to plaintiff’s foss and damages
complained of, if any there were.
FIFTH AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant denies any wrongdoing, negligence, or liability on its part. However, should it be
determined that defendant is liable, then defendant further alleges that plaintiff also contributed to
his own injuries and losses, if any there were, and by virtue of the decision in the case of Li v.

Yellow Cab Company (1975) 13 Cal.3d 804, defendant asks that any judgment entered against it

be propotrtionally reduced to the extent that plaintiff’s own negligence proximately contributed to
his own injuries and/or losses, if any there were.
SIXTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiff was bound to exercise reasonable care and diligence to avoid loss
and to minimize damages, if any there were, and that the plaintiff may not recover for losses which
could have been prevented by reasonable efforts on his part or by expenditures that he might
reasonably have made.
SEVENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that the acts set forth in the Complaint are privileged.
EIGHTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiff was not deprived of any constitutional right, whether federal or
state, at any time, as alleged herein.
NINTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiff’s action is barred to the extent that plaintiff has failed to comply

with Government Code Section 905.
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TENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiffs Complaint exceeds the scope of his claim, both in respect to
theories of liability asserted and to injuries and damages claimed. It is therefore barred pursuant to
Government Code Section 900, et seq.
ELEVENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that at all times relevant herein, defendant acted with a good faith belief that its
actions were proper and lawful and did not violate clearly established law, and consequently,
defendant is entitled to immunity.
TWELFTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that he is immune from suit herein under applicable California immunity
statutes, including, but not limited to, California Government Code sections 815.2, 818, 818.2,
818.4, 818.8, 820.2, 820.4, 820.6, 820.8, 821, 821.2, 821.6, 821.8, and §22.2.
THIRTEENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiff was willfully careless and negligent in and about the matters
alleged in the Complaint and that said willful carelessness and negligence on said plaintiff’s own
part proximately contributed to the happening of the incident and to the injuries and to the loss and
damages complained of, if any there were.
FOURTEENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that at no time relevant to the complaint did the defendant act with a
discriminatory intent, purpose, or motive toward the plaintiff,
FIFTEENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiff is not a qualified individual.
10
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SIXTEENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that any damages and injuries to the plaintiff were proximately caused by the
negligence, strict liability, breach of contract and breach of warranties by other persons, firms,
corporations, and entities, for whom this defendant is not responsible. Any recovery under the
complaint should be reduced in proportion to the neghigence, strict liability, breach of warranties and
breach of contract of such other persons, firms, corporations and entities.
SEVENTEENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiff is not entitled to recover because said defendant, in doing the things
alleged in the Complaint, if any it did, was acting reasonably and pursuant to lawful right.
EIGHTEENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that at no time relevant to the Complaint did defendant act with malice toward
plaintiff or violate any clearly established statutory or constitutional rights of plaintiff, Defendant is
therefore protected by qualified immunity.
NINETEENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that reasonable modifications could not be made without altering the nature of the
activity.
TWENTIETH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that removing architectural barriers is not readily achievable; nor is providing
alternative methods to removal of architectural barriers readily achievable.
TWENTY-FIRST AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that it did not discriminate against plaintiff because providing the reasonable
accommodations which plaintiff requested would have caused defendant to suffer an undue
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hardship.
TWENTY-SECOND AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that plaintiff has waived any and all claims that he may have or have had against
defendant.
TWENTY-THIRD AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges that, due to his own affirmative conduct, plaintiff is estopped from
asserting any causes of action against this defendant by the doctrines of estoppel and/or unclean
hands and/or laches.
TWENTY-FOURTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges that the Complaint, and each cause of action therein, is barred by
various statutes of limitation, including but not limited to Code of Civil Procedure sections 337.1,
337.15, 338, 340, 342 and 343.
TWENTY-FIFTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges that plaintiff’s request for injunctive relief should be denied, and
plaintiff’s recovery should be relegated to the remedy at law, because the benefit resulting to
plaintiff from the granting of injunctive relief will be slight as compared to the injury caused to the
defendant.
TWENTY-SIXTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges that plaintiff’s request for injunctive relief should be denied because
plaintift’s remedy at law is adequate.
TWENTY-SEVENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the Complaint,
defendant alleges that the Complaint and each of its causes of action ate barred by reason of

12
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plaintiff’s failure to properly or timely exhaust appropriate remedies.
TWENTY-EIGHTH AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges, at all times relevant to the Complaint, defendant has acted on good
faith interpretations of disabled access laws and provisions, which preclude any recovery by
plaintiff based on the allegations of the Complaint.

TWENTY-NINTH AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges, at all times relevant to the Complaint, defendant made, and
continues to make, available to plaintiff, as well as other similarly situated disabled individuals,
equivalent facilitation which provided, and continues to provide, full and equal access to the real
propetrty and improvements thereon which are the subject of plaintiff’s Complaint,

THIRTIETH AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges plaintiff’s recovery in this action is barred because defendant’s
alleged acts and/or omissions did not actually constitute a denial to physically-disabled persons
of full and equal access to the premises.

THIRTY-FIRST AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges plaintiff’s recovery in this action is barred because defendant’s acts
or omissions, as alleged in the Complaint, to the extent defendant committed any acts or
omissions at all, were done in good faith pursuant to reasonable business justifications and do not
constitute intentional acts or omissions resulting in any discrimination against disabled persons
ot anyone else.

THIRTY-SECOND AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant is informed and believes, and based thereon alleges, each of plaintiffs
purported causes of action against defendant is frivolous and unsupported in that the alleged

13
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access barriers do not constitute substantive violations of state or federal accessibility law, or
violations of any such law at all.
THIRTY-THIRD AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges any further action by defendant to ensure no individual with a
disability is excluded, denied services, or otherwise treated differently, would result in a
fundamental alteration of the premises, is not technically feasible, or is not structurally or legally
readily achievable or likely achievable.
THIRTY-FOURTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant is informed and believes, and based thereon alleges, the Complaint, and
each purported cause of action contained therein, fails as a matter of law because, to the extent -
plaintiff was not provided with equivalent service, access and enjoyment of the premises, it was
because plaintiff failed to give defendant notice of the need for and an opportunity to do so.
THIRTY-FIFTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges all applicable legal requirements pertaining to access to the
premises by disabled persons have been complied which through all necessary permits, after
public hearings, obtained from appropriate authorities for construction, alteration or structural
modification of the premises and defendant reasonably relied upon powers vested in those
authorities and that such permits conferred vested rights in defendant.
THIRTY-SIXTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant is informed and believes and thereon alleges that some of the alleged
access issues of the premises are not in primary function areas and are therefore without the
provisions of the ADA.
THIRTY-SEVENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
14
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Complaint, defendant alleges plaintiff’s Complaint as a whole, and the causes of action contained
therein, fail to state a cause of action as the alleged accessibility violations constitute de minimis
deviations from the state or federal access laws, codes, regulations or guidelines or construction
tolerances.
THIRTY-EIGHTH AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant is informed and believes some or all of the proposed access changes would
cause a loss of function, space or facility where the general public is concerned, and that said
proposed changes would cause practical difficulty, unnecessary hardship, and extreme
differences, and that equivalent facilitations have been or will be provided.

THIRTY-NINTH AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant is informed and believes and thereon alleges that the premises do not
violate any law, regulation or provisions alleged in plaintiff’s Complaint by reasonable that a
reasonable portion of the facility and accommodations normally sought and used by the public
are accessible to and useable by, persons with disabilities,

FORTIETH AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges that each of plaintiff’s causes of action is barred because defendant
made and makes reasonable accommodations to the disabled and plaintiff failed to take
advantage of the accommodations offered by defendant.

FORTY-FIRST AFFIRMATIVIEE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges the Complaint fails to state facts that would support and award of
attorney’s fees or litigation costs against defendant,

FORTY-SECOND AFFIRMATIVE DEFENSE

AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the

Complaint, defendant alleges the Complaint fails to state facts sufficient to entitle plaintiff to an
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award of injunctive relief as the issues sought to be enjoined are not legally significant and no
notice was given to correct and cure.
FORTY-THIRD AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges the Complaint as a whole, and each cause of action asserted therein,
presents no actual case, controversy, or justifiable issue suitable for determination by this Court.
FORTY-FOURTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges that plaintiff lacks standing to seek injunctive relief regarding
alleged barriers that are unrelated to and do not impact plaintiffs alleged disability, to the extent
plaintiff suffered any injury in fact. Defendant alleges plaintiff’s prayer for injunctive relief is
barred on the grounds the alleged harm plaintiff seeks to enjoin is entirely speculative and
plaintiff lacks standing to assert same.
FORTY-FIFTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges plaintiff lacks standing because plaintiff failed to suffer any injury
in fact, and that plaintiff failed to suffer an actual or imminent injury as required.
FORTY-SIXTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTHER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, plaintiff lacks standing and cannot establish a violation of the California Civil Code
because plaintiff is unable to show that: (1) he is a qualified individual with a disability within
the meaning of the ADA or California law; (2) he was excluded from participation in or denied
the benefits or defendant’s setvices or products, or was otherwise discriminated against by
defendant; (3) any exclusion was by reason of said disability; (4) that plaintiff suffered any injury
in fact; and/or (5) or that there is any imminent threat of future harm.
FORTY-SEVENTH AFFIRMATIVE DEFENSE
AS AND FOR A FURTIIER, SEPARATE, AFFIRMATIVE DEFENSE to the
Complaint, defendant alleges it cannot fully anticipate all affirmative defenses that may be

16

Answer to Complaint




Case3:11-cv-03395-JCS Documentl0 Filed08/12/11 Pagel7 of 17



